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PER CURIAM

AFFIRMED.

Given the facts of this case, in an abundance of caution the Appellant’s requested instruction
should have been given. However, this Court finds that any error was harmless beyond a reasonable
doubt.

Accordingly, the Appeliant’s judgment of conviction and sentence is AFFIRMED.

(K. MARX AND RAPP, }J. concur.) (FINE, I., dissents, with opinion.)
FINE, J., dissenting.
The fact that the Appellant was able to argue his defense establishes that there was evidence
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supporting it. See Sessaure v. State, 891 So. 2d 455 (Fla. 2004). As a matter of law, the Appellant
was entitled to the special instruction. “ “Where there is any cvidence introduced at trial which
supports the theory of the defense, a defendant is entitled to have the jury instructed on the law
applicable to his theory of defense . . ..> " Arthur v. State, 717 S0. 2d 193, 194 (Fla. 5th DCA 1998)
(quoting Bryunt v. State, 412 So. 2d 347, 350 (Fla. 1982)). "‘A defendant is entitled to an instruction
on his theory of defense however flimsy the evidence is which supports that theory, or however weak
or improbable his testimony may have been.” fd. {internal citations and quotations omitted}. If the
State fails to meet its burden of showing that the error is harmless beyond a reasonable doubt, a
failure to give the requested instruction on the theory of defense constilutes reversible error. 4bbott
v. State, 589 So. 2d 943, 944 (Fla. 2d DCA 1991). It has not been shown beyond all reasonable

doubt that had the special instruction been given, the result would have been the same.



