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PER CURIAM.

Brett Elhilow (“Elhilow”) seeks review of the Hearing Officer’s order sustaining the
suspension of his license. We find that, because the Hearing Officer failed to consider whether
Elhilow’s refusal to submit to a breath test was incident to a lawful arrest as required by the
Florida Supreme Court’s recent decision in Dep’t Highway Safety and Motor Vehicles v.
Hernandez, 36 Fla. L. Weekly $243a (Fla. June 9, 2011), the matter must be remanded to the
Hearing Officer for a determination of whether the refusal to submit to a breath test was incident
to a lawful arrest.

Accordingly, the Petition for Writ of Certiorari is GRANTED. The order of suspension



is QUASHED and the matter is REMANDED to the Hearing Officer to make a finding of
whether the refusal to submit to a breath test was incident to a lawful arrest.

SASSER, BARKDULL, FRENCH, JI., concur.




